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lNTHE

SUPREME COURT OF THE STATE OF UTAH
1\XEST

~\(iGELOS,

Plaiuti.ff and .L-lppellant,
vs.
ZI~LL.A_ ~fi~ING

CO:JIPANY, a corporation of Utah, LUCILLE Y.
H_A_ YS, administratrix of the Estate
of La"""rence J. Hays, deceased, STEPHEN J. HAYS, JULIA HAYS
HOGE, ~IRS. LOU GOREY, 1\1RS.
ETHEL -y.. _ REILLY, MARY
LOUISE 0 'DONNELL, and S. HAYS
C01\IPANY, a corporation, ET AL,

Case No.

6217

Defendants and Respondents.

Appeal from the District Court of
Salt Lake County, Utah
Honorable Clarence E. Baker, Judge
ABSTRACT OF RECORD
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IN THE

SUPREME COURT ~OF THE STATE OF UTAH
ANEST .A.GGELOS,
Plaintiff and Appellant,
vs.
ZELLA ~fiNING CO)JPANY, a corporation of Utah, LUCILLE Y.
HAYS, administratrix of the Estate
of Lawrence J. Hays, deceased, STEPHEN J. HAYS, JULIA HAYS
HOGE, ~fRS. LOU GOREY, MRS.
E T H E L V. R E I L L Y, M A R Y
LOUISE 0 'DONNELL, and S. HAYS
CO~fp ANY, a corporation, ET AL,
· Defendants and Respondents.

Case No.

6217

Appeal from the District Court of
Salt Lake County, Utah
Honorable Clarence E. Baker, Judge
ABSTRACT OF RECORD
COMPLAINT
1

Comes now the Plaintiff above named, and
for cause of action against the Defendants, and
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each of them, complains and alleges as follows,
to-wit:

I.
That the Plaintiff, Anest Aggelos, is now and
at all tirnes hereinafter mentioned was a resident
of Salt Lake County, State of Utah.
II.
That the Defendants Zella Mining Company,
and '':estern Land Association, are corporations
duly organized and existing under and by virtue
of the laws of the State of Utah.
(Paragraphs III, IV, VI, VII and VIII enumerating other defendants has been omitted.)

That Lawrence J. Hays died intestate on or
about September 15th, 1934, in Salt Lake City,
State of Utah, and that on or about October 27th,
1934, the Defendant, Lucille Y. Hays was duly
appointed administratrix of the estate of said
Lawrence J. Hays, deceased, and ever since said
appointment has been and now is the duly appointed, qualified and acting administratrix of
said estate.

IX.
That this action is brought to quiet the title
of the Plaintiff in and to the following described
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trart of land situated in Salt Lake County, State
of Utah, to-"'"it :
The surface right to that part of the
surface of the t~lays Placer Mining Clailn
Lot 118. situated in West Mountain Mining
District. Salt Lake County, State of Utah,
described as follo,vs :
Beginning at a point on the center line
of the concrete highway, 961.7 feet West
and 773.6 feet South of the northeast corner of Section 23, Township 3 South,
Range 3 'vest, Salt Lake Meridian, (said
point is at Station 90 53.7 State Road
Plan S. R. 430-C 1928) and running thence
South 47 36' East 201.3 feet to the Southeasterly boundary line of Clays Placer
:Jiining Claim; thence along said line South
41 09' West 163.3 feet; thence along a fence
bearing North 41 41' 'Vest 205.9 feet to
center line of said concrete high,vay;
thence along the center line of said high'vay North 42 24' East 142.1 feet to point
of beginning.
EXCEPTING AND EXCLUDING
the rights of 'vay for the said State Road
or Highway and the Denver and Rio
Grande Western Railroad Company, Bingham Branch.

X.
That the Plaintiff, Anest Aggelos, is the
holder and owner in fee simple and in possession
and entitled to the possession of the lands and
premises above described in Paragraph IX of
this Complaint and that the said plaintiff for
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more than seven years last past, to-wit: for more
than seventeen years, has been in the actual open,
notorious, adverse and continuous possession and
occupancy of the said lands and premises and
every part thereof and has paid all of the taxes
lawfully levied thereon during all of the said
times, and that during all of the said times the
said premises were enclosed on the Northwesterly,
the Southeasterly and Southwesterly sides by a
good substantial fence consisting of posts and
barbed wire and that during said time the said
.Plaintiff has improved the said premises and has
erected thereon a dwelling house, garage and
other outbuildings.

XI.
That the Defendants above named, and each
of them, appear of record to have, or to clailn
some right, title, estate, lien or interest in or to
the tract of land above described, or some part
thereof, but that said Defendants or either or
any of them, do not have any right, title, estate,
lien or interest whatsoever in or to the said above
described tract of land or any part thereof adverse to Plaintiff or at all; that there are no
persons known to plaintiff, other than those above
named who have or appear or pretend to have
some claim or cloud on the tract of land above
described adverse to Plaintiff's ownership, but
that Plaintiff has no knowledge, information or
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belief that said above named known Defendants
do now have or claim to have any right, title,
estate, lien, interest, claim or cloud, pretended
or other"ise in or to the said land, and that if said
known Defendants or either or any of them have
transferred any part or all of their right, title,
estate, lien, interest, claim or cloud, pretended or
otherwise, in or to said land, or if the same has
passed from said lmown defendants, or either of
them, by devise, descent, inheritance, purchase,
operation of la,v, or otherwise, or at all, the said
transferrees, devisees, heirs at law, creditors,
purchasers, or any other person claiming by,
through or under said known Defendants or any
of them, or otherwise, or at all, are unknown to
Plaintiff. That all unknown persons claiming any
right, title, estate, lien, interest or cloud in or to
the land above described, they or any of them,
have no right, or claim adverse to plaintiff's
ownership, or any cloud upon Plaintiff's title
thereto or any part thereof.
WHEREFORE Plaintiff prays:
(Paragraph I, II are o1ni tted.)
III.
That the Defendants, and each of them,
whether known or unknown, and all persons claiming or to claim the said tract of land or any part
thereof by, through or under the said Defendants
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or either or any of them, be forever debarred and
enjoined from asserting any claim whatsover in
and to the said land and premises or any part
thereof, adverse to the plaintiff, and that the
Plaintiff's title thereto be quieted against all
claims, demands or pretentions of the defendants
and each and all of them.

IV.
And for such other and further relief as to
this Court may seem equitable and proper.
N. J. COTRO-MANES,
Attorney for Plaintiff.
Duly verified.
Filed July 20th, 1937.
ANSWER
(Title of Court and Cause)
25

Come now these answering Defendants,
Stephen J. Hays, Julia Hays Hoge, Mrs. Lou
Gorey, Mrs. Ethel V. Reilly, Mary Louise O'Donnell, Lucille Y. Hays, as Administratrix of the
Estate of Lawrence J. Hays, deceased, and S.
Hays Company, a corporation, and answering
Plaintiff's Complaint herein admit, deny and allege as follows, to-wit:

I.
These Defendants have no knowledge of the
allegations of Paragraph I of the Complaint.
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II.
Acbnit that Defendant, Zelia Mining Company, is a corporation organized under the laws
of the State of Utah but they have no knowledge
of the corporation existence of Western Land
Association, as alleged in Paragraph II of the
Complaint.
III.
These Defendants have no knowledge of the
truthfulness of the allegations of Paragraph III
of the Complaint.

These Defendants have no knowledge of the
truthfulness of Paragraph IV of the Complaint.

v.
They amnit the allegations of Paragraph V
of the Complaint.

·vi.
These Defendants have no knowledge of the
allegations of Paragraph VI of the Complaint.
VII.
These Defendants have no kno,vledge of the
truthfulness of the allegations of Paragraph VII
of the Complaint.
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VIII.
These Defendants have no knowledge of the
truthfulness of Paragraph VIII of the Complaint.

IX.
Answering Paragraph IX of the Complaint,
these Defendants admit that the Plaintiff seeks
to quiet title to the property described in said
Paragraph 9 and further answering allege that
the Plaintiff for the reasons and upon the grounds
as hereafter set forth is not entitled to quiet the
ti tie in and to said property described in said
Paragraph IX.

X.
Deny the allegations of Paragraph X of the
Complaint and each and every allegation therein
contained and the whole thereof.

XI.
Answering Paragraph XI of the Complaint,
these Defendants deny each and every allegation
thereof except that they admit that Zelia Mining
Company has an interest in the said property
and allege that these individual defendants had
an interest therein but that such interest is owned
by said S. Hays Company, a corporation.

XII.
Except as hereafter admitted or hereafter
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qualified, these Defendants deny each and every
allegation of Plaintiff's said Complaint.

XIII.
Further ans"'"ering and as a further defense,
these Defendants allege that said S. Hays Colnpany is now and for n1any years last past has
been a corporation organized and existing under
and by virtue of the laws of the State of Utah.
XIV.
That one S. Hays, the father of these individual ans,vering Defendants, was a resident of
Salt Lake County for many years prior to his
death and that he died at Salt Lake City, Utah
on or about January 29, 1927 and that during_
his lifetime he was the owner of an undivided
one-fourth interest in and to the real estate described in Paragraph IX of the Complaint and
including other contiguous property in the said
West ~fountain Mining District; that the estate
of the said S. Hays was duly administered by the
District Court of Salt Lake County, Utah, Probate Division, and the decree of said court was
duly made and entered on or about February
10, 1928 in and by which the property of said
R. Hays, deceased, including the said property
described in said Paragraph IX of the Complaint,
was distributed to these defendants: Stephen J.
Hays, Julia IIays Hoge, l\1rs. Lou Gorey, l\frs.
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Ethel V. Reilly, Mary Louise O'Donnell and Lawrence J. Hays, now deceased, and of whose estate
the said Lucille Y. Hays is the administratrix;
that during his lifetime and since he acquired said
one-fourth interest in said real estate and for
many years the said S. Hays paid all taxes upon
the said one-fourth interest in said property and
that between his death, January 29, 1927, and the
date of said decree, February 10, 1928, the executors of the last will and testament of said S. Hays
paid said taxes and that since the date of said
decree these individual defendants, the heirs of the
said S. Hays and distributees of his "\Vill as provided in. said decree, or the said S. Hays Company,
which is a family corporation of these individual
defendants, have paid the taxes on the said onefourth interest and these answering defendants
allege that they and their associates and their predecessors in interest have paid the general taxes
upon said property for upwards of twenty years
and that during said period of to-wit: twenty
years,.these defendants and their predecessor and
the said S. Hays Company have had undisputed
possession and occupancy of the said one-fourth
interest in said real estate and they further allege
that the said Plaintiff during said twenty years
has not had possession of said real estate adverse
to these defendants and their predecessor in interest;
That since the co1nmencement of this action
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these individual defendants have quit claimed,
ronveyed and assigned all their right, title and
interest in and to the said premises to the said
S. Hays Company, a eorporation, which now is
and rlaims to be the owner of the said undivided
one-fourth interest.

Further ans,vering these Defendants have
been inforn1ed and verily believe and therefore
allege the fact to be that at one time, the exact
date being unknown to these defendants, the said
plaintiff had upon said premises certain personal
property and that the plaintiff was assessed for
the value of the said personal property only and
not for any real property in connection with said
premises and these defendants further allege that
if subsequently the Plaintiff was assessed for any
interest in said real estate described in said Paragraph IX that the same "vas an unlawful and
irregular assessment without any previous conveyance to the said Plaintiff as to warrant or justify such assessment.
WHEREFORE, these Answering Defendants pray that Plaintiff take nothing by his Com;..
plaint herein and that the Court find and decree
that the said Plaintiff has no right, title or interest whatsoever in and to said premises or any
part thereof adverse to the said interest of these
defendants; and that these defendants have their
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costs from the Plaintiff, and such further order
and relief as is just and equitable.
BADGER, RICH & RICH,
Attorneys for Said Answering
Defendants
Duly Verified
Filed October 9th, 1937.

30

(Title of Court and Cause)
STIPULATION
It is hereby stipulated by and between the
plaintiff herein, and S. Hays Company, a corporation, that said S. Hays Company is hereby made
a party defendant to the above entitled cause of
action.
Dated this 18th day of Ocotber, 1937.
N. J. COTRO-MANES,
Attorney for Plaintiff
BADGER, RICH & RICH
Attorneys for S. Hays Comapny.
Filed October 18th, 1937.
(TITLE OF COURT AND CAUSE)
ANSWER OF ZELLA MINING COMPANY

31

Comes now the defendant Zelia Mining Company, a corporation, and answers the complaint
of plaintiff herein as follows :
1. Denies Paragraph X of said complaint
and the whole thereof.
2. Denies any part of paragraph XI where-
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in it is alleged that this defendant does not have
any right, title, interest or estate in or to the
premises described in said complaint.
\v~HEREFORE, this defendant prays judgment that plaintiff take nothing by his complaint,
that this defendant recover its costs herein, and
that it have such other and further relief as is
just and equitable.
CYRUS G. GATRELL,
Attorney for Said Defendant
Z ella Mining Company
Duly , ...erified.
Filed October 27th, 1937.
(Title of Court and Cause)
FINDINGS OF FACT AND CONCLUSIONS
OF LAW
63

The above entitled cause coming on regularly
for hearing on the 20th day of January, A. D.
1939, upon the complaint of plaintiff and the
separate answers of Zelia Mining Company, a
corporation, and Stephen J. Hays, Julia Hays
Hoge, Mrs. Lou Gorey, Mrs. Ethel V. Reilley,
Mary Louise O'Donnel, Lucille Y. Hays as administratrix of the estate of Lawrence J. Hays,
deceased, and S. Hays Company, a corporation;
1fessrs. N. J. Cotro-1\fanes and John Ensign appearing as attorneys for plaintiff, and Mr. Cyrus
G. Gatrell appearing as attorney for defendant
Zelia !{ining Company, a corporation, and Mr.
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II. A. Rich of the firm of Badger, Rich & Rich
appearing as attorney for defendants Stephen
J. Hays, Julia Hays Hoge, Mrs. Lou Gorey, Mrs.
Ethel V. Reilley, Mary Louise 0 'Donnel, Lucille
Y. Hays as administratrix of the estate of Lawrence J. Hays, deceased, and S. Hays Company,
a corporation; and said cause as to the defendants
Zelia Mining Company, a corporation, and as to
said defendants Stephen J. Hays, Julia Hays
Hoge, Mrs. Lou Gorey, Mrs. Ethel V. Reilley,
Mary Louise O'Donnel, Lucille Y. Hays as administratrix of the estate of Lawrence J. Hays, deceased, and S. Hays Company, a corporation,
having been tried before the Court sitting without
a jury, and the said parties having presented
their evidence, oral and documentary, and having
argued and presented the same to the court, and
having submitted the same to. the court for decision ; and the court being fully advised in the
premises hereby makes and renders the following findings of fact and conclusions of law:
FINDINGS OF FACT

I.
That the plaintiff, Anest Aggelos, is now and
at all times hereinafter mentioned was a resident
of Salt Lake County, State of Utah.
II.
That the defendant Zelia Mining Company,
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a corporation, is a corporation duly organized
and existing under and by virtue of the laws of
the State of Utah, and that the defendantS. Hays
Con1pany, a corporation, likewise is a corporation
duly organized and existing under and by virtue
of the la\YS of the State of Utah.

III.
That La,:vrence J. Hays died intestate on or
about September 13, 1934, in Salt Lake City, State
of Utah, and that on or about October 27, 1934,
the defendant Lucille Y. Hays was duly appointed
administratrix of the estate of said Lawrence J.
Hays, deceased, and ever since said appointment
has been and now is the duly appointed, qualified
and acting administratrix of said estate.

IV.
That said action was brought by plaintiff to
quiet title in plaintiff in and to the following
described tract of land situate in Salt Lake
County, State of Utah, to-wit:
The surface right to that part of the
surface of the Clays Placer mining Claim
Lot No. 118, situated in West Mountain
Mining District, Salt Lake County, Rtate
of Utah, described as follows:
Beginning at a point on the center
line of the concrete highway,. 961.7 fe~t
West and 773.6 feet South of the Northeast corner of Section 23, Township 3
South, Range 3 West, Salt Lake 1Ieridian
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(said point is at Station 90 53.7 State Road
Plan S. R. 430-C 1928) and running thence
South 47 36' East 201.3 feet to the Southeasterly boundary line of Clays Placer
Mining Claim; thence along said line
South 41 09' West 163.3 feet; thence along
a fence bearing North 41 41' West 205.9
feet to center line of said concrete highway; thence along the center line of said
highway North 42 24' East 142.1 feet to
point of beginning.
Excepting and excluding the rights of
way for the said State Road or Highway
and the Denver and Rio Grande Western
Railroad Company, Bingham Branch.

v.
That said defendant Zelia Mining Company-,
a corporation, is the owner and holder in fee
simple of an unidivided three-fourths interest,
and the defendant S. Hays Company, a corporation, is the holder and owner· in fee simple of an
unidivided one-fourth interest in and to the Clays
Placer Mining Claim, Lot No. 118, situate in
West Mountain Mining District, Salt Lake
County, State of Utah, and the whole thereof,
including the surface and sub-surface rights
thereto, and said defendants Zelia Mining Company, a corporation, and S. Hays Company, a corporation, are entitled to the possession of said
lands and premises and the whole thereof in said
respective proportions, and that the said plaintiff Anest Aggelos has no right, title, or interest
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or estate 'vhatsover therPin or thereto.

The said plaintiff Anest Aggelos has for more
than seven years last past, to-wit, for approximately seventeen years, been in the continuous
possession and occupancy of a portion of the surface of said lands and premises, and has made
certain improve1nents thereon, but that said occupanc3~ by plaintiff of said portion of the lands
and pre1nises with reference to which this action
is brought by plaintiff was without title or claim
of title by plaintiff, and that said occupancy by
plaintiff during said period of time, and the whole
thereof, was without any title or claim of title, and
that plaintiff never at any time or at all, and particularly during the period of seven years prior to
the commencement of this action paid any taxes
whatsoever lawfully levied and assessed upon the
lands and premises described in paragraph IV, to
which plaintiff is seeking to quiet title by this
action.
VII.
That for many years prior to the commencement of this action, and particularly during the
years 1929, 1930, 1931, 1932, 1933, 1934, 1935
and 1936, said defendants Zelia Mining Company,
and S. Hays Company and its predecessors in
interest, paid taxes levied and assessed in their
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respective names for their proportionate interests
in and to the fo.llowing described land and premises under the description ''real estate,'' to-wit,
"Clays Placer Mining Claim, Lot No. 118," which
said assessments were made by the State Tax
Commission during the years succeeding its creation and by the State Board of Equalization
during the period of time prior thereto, and which
said taxes so paid by defendants Zelia Mining
Company, a corporation, and S. Hays Company,
a corporation, and its predecessors in interest,
were lawfully levied and assessed and covered the
lands and premises to which plaintiff seeks to
quiet title as heretofore set forth herein, and the
whole thereof.

VIII.
That one S. Hays, the father of defendants
Stephen J. Hays, Julia! Hays Hoge, Mrs. Lou
Gorey, Mrs. Ethel V. Reilley and Mary Louise
O'Donnel, and of one Lawrence J. Hays, now deceased, was a resident of Salt Lake County for
many years prior to his death, and that he died
at Salt Lake City, Utah, on or about January
29, 1927, and that during his lifetime he was the
owner of an undivided one-fourth interest in and
to said Clays Placer Mining Claim, Lot No. 118,
and that the estate of said S. Hays was duly administered by the District Court of Salt Lake
County, Utah, Probate Division, and that a decree

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

19
of said court ,,·as duly n1ade and entered on or
about February 10, 1928, in and by which the
property of said S. Hays, deceased, including
said Clays Placer ~fining Claim, Lot No. 118, was
distributed to said defendants Stephen J. Hays,
Julia Hays Hoge, ~Irs. Lou Gorey, Mrs. Ethel \r.
Reilly and ~lary Louise O'Donnell, and Lawrence
J. Hays, now deceased, and of whose estate the
said defendant Lucille Y. Hays is the duly appointed, qualified and acting administratrix, and
that since the commencement of this action said
defendants Stephen J. Hays, Julia Hays Hoge,
~Irs. Lou Gorey, Mrs. Ethel \T. Reilley, Mary
Louise O'Donnell, and Lucille Y. Hays, as administratrix of the estate of Lawrence J. Hays, deceased, have duly and regularly conveyed all of
their right, title, and interest and all of the right,
title, and interest of said Lawrence J. Hays and of
the estate of said Lawrence J. Hays, now deceaseq, in and to said Clays Placer Claim, Lot No.
118, to said defendant S. Hays Company, a corporation, and that said corporation now is and
claims to be the owner of said undivided onefourth interest.

IX.
That the possession and occupancy by plaintiff of a portion of the surface of said Clays Placer
Mining Claim, Lot No. 118 as aforesaid, has not
been hostile or adverse to said defendants, but on
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the other hand has been in subordination to the
legal title of said answering defendants.
From the foregoing findings of fact ~he Court
makes and renders the following:
CONCLUSIONS OF LAW

I.
The plaintiff has no right, title, or interest
whatsoever in and to the Clays Placer Mining
Claim, Lot No. 118, situated in West Mountain
Mining District, Salt Lake County, State of Utah,
or any part or portion thereof, and particularly
has no right, title, or interest in and to any part
or portion of the surface thereof.
II.
That said plaintiff has not held or possessed
any portion of said lands and premises adversely
to the legal title of said respective answering defendants for seven years before the commencement of this action, or at any other time or at all.

III.
That plaintiff has not paid any taxes legally
assessed or levied against any· portion of said
lands and premises, and particularly has paid no
taxes lawfully levied or assessed against the surface portion of said lands and premises to which
plaintiff seeks to quiet title.
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That the an~nYering defendants Zelia Mining
Co1npany, a corporation, and S. Hays Company, a
corporation, and its predecessors in interest, h.ave
for Inany years prior to the commencement of
this action, and particularly during the seven
years in1mediately prior to the commencement of
this action, paid taxes 'vhich were lawfully levied
and assessed against said lands and premises and
the "Thole thereof, and that the said defendant
Zelia ~lining Company, a corporation, is the legal
owner of an undivided three-fourths interest, and
the defendant S. Hays Company, a corporation,
is the legal owner of an undivided one-fourth
interest in and to said lands and premises.

v.
That plaintiff is not entitled to a decree quieting title in plaintiff as against the claims, rights,
titles, and demands of said defendants covering
any portion of the surface of said Clays Placer
~lining Claim, Lot No. 118, or any other part or
portion thereof.

VI.
That said answering defendants are entitled
to a judgment and decree in their favor dismissing
said complaint of plaintiff, with prejudice, and
denying any right of action in plaintiff against

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

22

said answering defendants as alleged in plaintiff's
complaint.
Let judgment be entered in accordance herewith.
Dated April 3rd, 1939.
CLARENCE E. BAKER
Judge
Filed April 3rd, 1939.
(Title of Court and Cause)
JUDGMENT
70

The above entitled cause coming on regularly
for hearing on the 20th day of January, A. D.
1939, upon the complaint of plaintiff and the separate answers of Zelia Mining Company, a corporation, and Stephen J. Hays, Julia Hays Hoge,
Mrs. Lou Gorey, Mrs. Ethel V. Reilly, ~1:ary
Louise 0 'Donnell, Lucille Y. Hays as administratrix of the estate of Lawrence J. Hays, deceased, and S. Hays Company, a corporation;
Messrs. N. J. Cotro-~1:anes and John Ensign appearing as attorneys for plaintiff, and Mr. Cyrus
G. Gatrell appearing as attorney for defendant
Zelia Mining Company, a corporation, and Mr.
H. A. Rich of the firm of Badger, Rich & Rich
appearing as attorney for defendants Stephen J.
Hays, Julia Hays Hoge, Mrs. Lou Gorey, Mrs.
Ethel V. Reilly, Mary Louise 0 'Donnell, Lucille
Y. Hays as administratrix of the estate of La\v-
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rencP J. Hays, dereased, and S. Hays Company,
a corporation; and said cause as to the defendants
Zella ~lining l'iompany, a corporation, and as to
said defendants Stephen J. Hays, Julia Hays
Hoge, ~Irs. Lou Gorey, ~frs. Ethel V. Reilly,
Mary Louise 0 'Donnell, Lucille Y. Hays as adlninistratrix of the estate of Lawrence J. Hays,
deceased, and S. Hays Company, a corporation,
having been tried before the court sitting without
a jury, and the said parties having presented their
evidence, oral and documentary, and having argued and presented the same to the court, and
having submitted the same to the court for decision, and the court having heretofore made and
entered its findings of fact and conclusions of law,
Now therefore, under ·and by virtue of the
power and authority in the court vested,
It is hereby ORDERED, ADJUDGED and
DECREED as follows, to-wit:

I.
The plaintiff is not entitled to a decree quieting title in plaintiff in and to the following described tract of land situate in Salt Lake County,
State of Utah, to-wit:
(Description of property followed.)
and that said plaintiff has not held the same, nor
any portion thereof, adversely to defendants Zelia
Mining Co1npany, a corporation, and S. Hays
Company, a corporation, nor paid all taxes law-
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fully levied or assessed against said lands and
premises so as to entitle plaintiff to a decree
quieting title therein as against the rights and
titles of said defendants.

II.
That plaintiff's complaint seeking to quiet
title in and to said lands and premises shall be
and the same hereby is dismissed with prejudice.

III.
That defendant Zelia Mining Company, a corporation of Utah, is the owner of an undivided
three-fourths interest, and defendant S. Hays
Company, a corporation, is the owner of an undivided one-fourth interest in and to Clays Placer
Mining Claim, Lot No. 118, and the whole thereof,
situate in Salt Lake County, State of Utah, including the surface and sub-surface portions thereof
and the right to possession thereof, as against all
claims and purported claims, rights and purported
rights of said plaintiff, and that said defendants in
their respective proportions have for many years
prior to the commencement of this action, and particularly during the years 1929, 1930, 1931, 1932,
1933, 1934, 1935 and 1936, paid taxes lawfully
levied and assessed against said lands and premises, and the whole thereof.
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That defendants Zella Mining Con1pany, a
corporation, and S. Hays Con1pany, a corporation,
haYe and recover from plaintiff their costs as the
san1e 1nay be legally taxable herein.
Dated this 3rd day of April, A. D. 1939.
CLARENCE E. BAKER
Judge
Filed April 3rd, 1939.
(Title of Court and Cause)
NOTICE OF APPEAL
73

To the above nan1ed defendants and to Cyrus
G. Gatrell, attorney for Zella Mining Company,
and Badger, Rich & Rich, attorneys for S. Hays
Company Et al:
You and each of you please take notice that
the plaintiff above named hereby appeals to the
Supreme Court of the State of Utah, from the
judgment in favor of the defendants and against
the plaintiff heretofore made and entered in the
above entitled court and cause on the 3rd day of
April, 1939, and from the whole thereof.
Dated this 19th day of September, 1939.
N. J. COTRO-MANES
Attorney for Plaintiff
Received copy of the foregoing notice of
appeal this 22nd day of September, 1939.
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CYRUS G. GATRELL
Attorney for Defendant
Zella Mining Company
Received copy of the foregoing notice of
appeal this 22nd day of September, 1939.
BADGER, RICH & RICH
Attorneys for S. Hays, Et al.
Various stipulations extending time to prepare and file Bill of Exceptions are hereby omitted.
(Title of Court and Cause)
BILL OF EXCEPTIONS
TESTIMONY
Anest Aggelos, the plaintiff, being first duly
sworn, testified as follows:
DIRECT EXAMINATION:
6

7
9

10

By Mr. Cotro-Manes.
My name is Anest Aggelos, I am a citizen of
the United States and have lived in Bingham 32
years. I have property in Bingham and have lived
thereon about 21 years. I bought this property
in 1919 from James Korabes and Wm. Pappas.
The property located at lower Bingham is
known as Clays Placer. There are two houses and
a garage on this property, the house is four room;
frame and was built in 1927 at the cost of $1,350.00, and $100.00 for the garage, and the other
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11

12
13

16-19
20-1

25
26

house cost about $400.00. There was a fence on
three sides, south, west and north but not on the
east side, there is a mountain on the east side. I
found the fenre "Then I bought the place in 1919,
the fence \Yas about 4 ft. high and it was of barb
\vire. I tore it do'vn about two years ago and I
filled the ground "Tith dirt about 6 ft. high from
the creek.
I have lived on this place about 32 years, that
is before and after I bought it. I went in and out
of this property, and keep my car in the garage.
I tore do'vn the two sides of the fence, but I left
the south side standing and it is still there now.
There is running water in the house. I kept
the house up in repairs and painting it, no one
ever bothered me or came to tell me that I had
no right to live on this property and I have paid
taxes every year.
Exhibit "A'', "B" and" C" was offered and
received.
I have received the tax notices at my address,
Box 693, Bingham.
Exhibit '' E '' and '' D '' were offered and
received.
From 1919 to 1937, I did not have any other
property in Bingham or did not have any other
property in my name other than the property that
I was living on, and received no other tax notices
than the ones I have here in court.
Peter H. Pitchios, called and sworn as wit-
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28 ness on behalf of the plaintiff. It was stipulated
by and between counsel that the witness will
corro~orate the testimony of Mr. Aggelos.
Guy A. Hart, called as witness on behalf of
the plaintiff, testified as follows :
My name is Guy A. Hart, residing at Salt
Lake City, Utah, and I am a civil engineer and
graduated from the University of Utah, in 1913.
29 (Counsel stipulated as to qualifications of Mr.
Hart.) I have made the survey of the property
30 described in Exhibit "F" around May 5th, 1937.
I spent the better part of three days making the
survey. I met Mr. Aggelos and he showed me the
place that I was to survey.
33
By l\1r. Rich: on voir dire :
( Q.) Let me ask you about this; does this
map that you have produced show \vhat you physically found out on the place, or what someone
told you~ (A.) Oh, no. This is exactly the location
of the creek, the barn, the house, the ford, and the
fence lines and the property lines.
35
BY MR. COTRO-MANES: (Q.) Now will you
please state, then the physical ground-what did
you find on this particular ground that you surveyed~ What was on it~ (A.) There was a house
and a barn and a ford and then this little garage
building that I had to survey around and through,
and then the week after I did it, it burned do\vn.
If I had waited a week I would have saved myself
lots of trouble making the survey there. The house

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

29

36

37

38

42

is about 2-l: ft. square, but I did not go inside and
I would say it is about a four room house. This
"~as drawn to square and I had my square and
could square it off :
BY ~IR. RICH: (Q.) Now, did you find any
fence on the property other than what you have
described, ~Ir. Hart~ (A.) The fence on the southwest side between the garage or barn and the
adjoining property to the southwest was intact.
(Q.) And it appeared to you as being a new fence
or old fence~ (A.) As other property goes up there
in Bingham Canyon, it is relatively new. (Q.) And
you don't know how long that fence has been on
there~ (A.) Oh, 15 years; 20 years; something
like that.
Thereupon Exhibit '' F'' was offered in evidence.
MR. RICH:
I would like to ask some questions. (Q.)
From what information did you locate the Clays
Placer Claim, Mr. Hart~ (A.) From the information in the General Land Office.
THE COURT : Of course, he has further
qualified as an expert in engineering. Perhaps
the map purports to show, as I take it from the
testimony, certain lands upon which the plaintiff
testifies that he lives. I don't know at the present
time what probative value it will have as establishing his title. It might show the physical characteristic to which the witness can testify and with
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that· purpose I think the map might be helpful,
useful. However, if there is any more definite information that the witness has and can procure
as to the source of his information, we probably
could go into it.
43
MR RICH: (Q.) Now, Mr. Hart, you didn't
find anything out here on the highway at all, did
you, excepting a highway~ (A.) I found a center
line of the highway, which is tbe established center
line of the survey and a division of property between the property on the one side, and to this
side of the highway absolutely set and immovable.
I found a fence line along here, which is there
today. ( Q.) By "along here", you are referring
to-. (A.) To the southwest side of the property.
Has a fence, which is set and immovable, which
was there intact. (Q.) Let me ask you a question
about that. Does that fence extend as shown on
your map Exhibit F~ (A.) You mean to infer does
it extend out to the center of the highway~ ( Q.) I
mean, does that Exhibit F represent the fence line
that you found~ (A.) The fence line, yes. (Q.)
Does that Exhibit F show the fence you found
there~ (A.) It shows a fence-a fence extends and
then the extention of the fen'ce line.
CONTINUED BY MR. RICH: (Q.) All
44
right. Then how far does the fence actually exten~~ Have you got your field notes with you~
You say you haven't~ How far does the fence
itself extend~ (A.) To the neighborhood of the
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ereek. ( (~.) . A1l right. N<nY, you say there is no
fence fron1-let's n1ark these corners so that we
can really get somewhere. We will call this one
. .\, this one B, C and D. Now, from the corner
....-\_to D, the fence extends only to the vicinity from
corner D to the vicinity of the creek. Is that
right~ (A.) Yes, sir. (Q.) And your field notes
'Yill sho'Y definitely 'vhere it quits~ (A.) Yes, sir.
(Q.) Does it extend all the way to corner D, that
fence~ ( . .\.) I don't recall. ( Q.) Or is it dila pidated and do,vn at places~ (A.) No, the fence is
up pretty good there. (Q.) What character of
fence is that-barb wire fence~ (A.) No sir, it is
45 a wood fence. ( Q.) Wood fence~ (A.) Part of it.
(Q.) Isn't barb wire fence~ (A.) Some barb wire
mixed in with it; some bed springs in it. (Q.)
What is this, just a trash heap that you called a
fence, or is it a fence~ (A.) It's a fence. (Q.) It's
a fence. Now, then, when you made your survey
on !fay something, 1937, was there a fence from
point D to C ~ (A.) I don't recall how much of a
fence there may have been along there. ( Q.) Is
that the place where you say there were some post
holes~ (A.) No sir. The evidence of the fence having been in existence runs from B to C or from
the creek to C. ( Q.) Is there any fence along from
C to B~ (A.) Not now. (Q.) Not now. Was there
in 1937 when you made your survey~ (A.) Not
standing erect. ( Q.) Not standing erect. There
was no fence there, then, in May, 1937, when you
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made this survey~ And there certainly wasn't
any fence from A to B, was there~ (A.) No. That
is the center of the highway. (Q.) Was there any
fence at all from along the creek bank~ (A.) Yes
sir. My recollection is, if you want to call it a
46 fence, there was parts of a corral in here, and
there was parts of a fence in here. (Q.) Now
mark on there where you think that fence was that
you saw there. (A.) I don't usually put anything
down that I don't know about. (Q.) You had it on
there, didn't you~ (A.) No, I didn't. (Q.) Was
this sort of a bed spring fence-it was about the
same type as these others~ (A.) This is a wood
corral fence here.
CONTINUED BY MR. RICH: (Q.) Get your
field notes, Mr. Hart. Be able to come back at
2 :00 o'clock, won't you, and let me read your
field notes~ (A.) No, I am tied up the rest of the
47 afternoon.. I am working for the Government,
and I have to go out to Garfield.
B. T. Lynch was called on behalf of the plaintiff, who testified as follows:
BY MR. COTRO-!fANES :
My name is B. T. Lynch, I am Chief Deputy
County Treasurer, and as such Chief Deputy I
have control of certain records of the County
Treasurer in the County Assessor's office for the
year 1927 to 1938. From the assessment rolls for
the year 1927, County records, I find on Roll 15,
Page 117, Line 16, assessed to Anest Aggelos, Box
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693, Bingham, in1proven1ents on Clays Placer and
then Yalue of city and to,vn lots, $600.00; then
under improvements $300.00; and total value of
all property assessed, $900.00. Taxes paid $17.93,
for state, connty, city and schools, paid November
16, 1~127. The head line on the top of the book
sho\YS in reference to $600.00, value of city and
to'vn lots covers all the real estate, improvements
62 thereon. Roll 19, Page 11, line 23, for the year
1928, I find on line 23 Anest Aggelos, Box 693,
Bingham, Utah, the serial number 19-9, then improveinents on Clays Placer, Copperton, Bingham
Canyon, belo\v to"rn; then value of city and to,vn
lot $600.00; under improvements, $300.00; personal property, $50.00; total value of all property
assessed, $900.00. State, county and city and
school taxes $18.93, date when taxes paid, Novem63 ber 29, 1928, receipt No. 59498. In roll 9, page 1,
line 23, for the year 1929, I find under name of
owner, possessor, and non-owner, Anest Aggelos,
Box 693, Bingham, Utah, tax payer's address,
serial number 19-9. Then improvements on Clays
Placer, Copperton, Bingham Canyon, below town,
then that has been changed in red ink above there,
real estate and improvements. I don't know who
made the change. Improvements, $600.00, on real
estate, pardon me. Value of city and town lots
$600.00; under improvements $300.00; personal
property $50.00 ; total value of all property assess64 ed $950.00. Taxes $18.84. I now turn to roll 19,

61
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page 12, line 23, for the year 1930. The first entry
in here has been reported back to 1929, page 277,
line 1. That is the first entry. Then it is Anest
Aggelos, Box 693, Bingham. The serial number
19-9, and improvements on Clays Placer, Copperton, Bingham Canyon, below town. There has
been a change above that and the change is real
estate, I take that for it reads "R E and." Under
value of city and town lot, $600.00; improvements,
$300.00; personal property $50.00; total of all
65 property assessed $950.00. Taxes $19.34. I now
turn to Book for the year 1931, roll 19, page 1,
line 23, I find that real estate and improvements
on Clays Placer, Copperton, Bingham Canyon,
below town assessed to Anest Aggelos, Box 693
66 Bingham, serial number 19-9, under value of eity
and town lots $600.00; improvements $300.00, personal property $50.00; total value of all property
assessed $950.00. State, county and school taxes
$20.24. I now turn to Book for the year 1932, page
1, line 23, serial number 19-9, I find real estate
and improvements on Clays Placer, Copperton,
Bingham Canyon, below town, assessed to Anest
Aggelos, Box 693, Bingham, Utah, under value of
city and town lot $600.00; under improvements
$300.00; household furnishings $50.00; total value
of all property assessed $950.00. State, county,
67 city and school ~axes $22.65. I now turn to book
for the year 1933, roll 19, page 2, line 23 and 24,
serial number 19-9, I find the real estate and iin-
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proYenlents on Clays Placer, Copperton, Binghan1
l~anyon, below to\\?n, under value of city and town
lots $-!SO.OO: improvements $300.00 ; household
furnishings $50.00: total value of all property assessed $850.00, assessed to Anest Aggelos, Box
693, Bingham, Utah. State, county, city and school
taxes $20.73. I no'Y turn to Book for the year 1934,
Page 2, line 23, serial number 19-9, I find real
estate and improvements on Clays Placer, Copperton, Bingham Canyon, below town,· were assessed
to Anest Aggelos, Box 693, Bingham, Utah, value
of city and town lot, $430.00; improvements
$300.00: household furnishings, $50.00; total value
of all property assessed $780.00. State, county,
68 city and school taxes $19.41. I now have a book
for the year 1935, and on page 2, line 23 and 24,
serial number 19-9, I find real estate and improvements on Clays Placer, Copperton, Bingham Canyon, below town are assessed to Anest Aggelos,
Box 693, Bingham, Utah, value of city and town
lots, $430.00; improvements, $300.00; household
furnishings $50.00; total value of all property as69 sessed is $780.00. State, county, city and school
taxes $18.63. I have now book for the year 1936·,
on roll 19, page 2, line 23, serial number 19-9, I
find real estate and improvements on Clays Placer,
Copperton, Bingham Canyon, below town, assessed to Anest Aggelos, Box 693, Bingham, Utah,
value of city and town lot $430.00; improvements
$270.00; household furnishings $50.00; total value
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of all property assessed, $750.00. State, county,
city and school taxes $14.07, date paid December
21, 1936. I turn now to Book for the year 1937, on
roll 19, page 2, line 23, and 24, serial number 19-9,
real estate and improvements on Clays Placer,
Copperton, Bingham Canyon, below town, assessed to Anest Aggelos, Box 693, Bingham, Utah,
value of city and town lots $430.00; improvements
$270.00; household furnishings $50.00 ; total value
of all property assessed $750.00. State, county,
city and school taxes, $13.67, date paid December
20th, 1937.
CROSS EXA1\{INATION BY MR. RICH:
70
(Q.) In each and every instance where you said
real estate and improvements, it is actually R E
and Imp, isn't it- (A.) Yes. (Q.) That is the definition, R E and Imp~ (A.) Yes. That is what it
is all through. R E and Imp. (Q.) Where it says
Imp on Clays Placer, Copperton, Bingham Canyon, below town, that appears under the heading,
description of real estate. Is that right~ (A.) Yes
sir. (Q.) And theRE and-appears in red on the
line above this description~ (A.) Yes sir. (Q.)
In red ink~ (A.) On this sheet, yes sir. I have
been with the Treasurer's Office a little over four
years, and these the assessment, are the assessor's
books and records that I have been reading fro1n.
The Assessor turns them over to the Treasurer in
'
about August of every year. These are the original records, and the Assessor has a record of thP
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original assessments, he has the assessn1ents as
originally made and I don't know when or who
made the change.
BY ~IR. COTRO-MANES: What does "R E
and" stand for in your office~ How do you treat
it J? What does it mean~
Objection by ~Ir. Rich .and ~1:r. Gatrell.
THE COURT: Objection overruled.
(Q.) What does "R E" stand for~ (A.) Real
estate. (Q.) And-. (A.) Imp~ (Q.) Yes. (A.)
For improvements. (Q.) And that is the general
practice in your office in designating real estate
and improvements~ (A.) Yes sir. (Q.) And according to the practice of the County Assessor
and the County Treasurer, according to these
books, is it not a fact that the real estate is assessed separately and improvements thereon~ (A.)
Yes sir.
CROSS EXA~IINATION BY MR. RICH:
( Q.) All real estate, then, is described as R E. Is
73 that right~ (A.) Yes.
Let me ask this question. (Q.) Those assessments are made by County Assessor. (A.) All
assessments are made by the County Assessor.
(Q.) Is that so. (A.) Besides the State Tax Commission.
73
MR. AGGELOS RECALLED FOR CROSS
74 EXA~1:INATION: (Q.) You said there was no
fence on the east side. Do you know this map~
(A.) I never seen it. It is marked F here, Exhibit
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79

F. On one side there was no fence because it is
against the hill. At no time there was a fence on
the side where the hill is but there was a fence on
three sides. I tore it down about two years ago
except one. I don't remember the month exactly,
it was in the summertime in 1926, l\1:ay or June
something like that, I don't remember exactly. I
took down all the fences except one, that is the
one by the house on the ~orth side.
Witness excused.
Matilda Gerrard, was called on behalf of the
plaintiff and testified as follows:
BY MR. COTRO-l\1:ANES:
My name is Matilda Gerrard, I am supervisor of all records and plats. I have the records
for the year 1929, roll 19, page 1, line 23, which
reads Anest Aggelos, Box 693, Bingham, Utah,
19-9, R. E. and improvements on Clays Placer,
Copperton, Bingham Canyon, below town.
I do not know who made the notation with
red ink, I do know the meaning of it, it means
real estate. I have the assessment roll number
99-A of Salt I . . ake County and I am referring to
line 27, and this record 'shows Anest Aggelos,
Box 693, Bingham, Utah, serial number 19-9 R. E.
and improvements on Clays Placer, Copperton,
Bingham Canyon, below town, $600, on the real
estate column, F. H. and B. under improvement
column, the F. H. and B. means frame house and
barn I imagine, and R. E. stands for real estate.
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I did not make that but it 'vas written by D. V.
Evans and it was made in the year 1929. These
records have been divided into personal and real
80 estate, however, at that time I was checking on
real estate and assessments. This is the blotter
we make our assessments up and from which the
roll is copied. I consider this as original rec.ord
for the year 1929, and are the books we assessed
real estate and personal property and improvements. In line 28 the amount assessed to real
estate is $600 and the improvements $300 and
funi ture $50.
CROSS EXAMINATION BY MR. RICH:
(Q.) ~Iiss Gerrard, I observe that the R. E. seems
to be in different hand writing than the other. Is
that correct~ (A.) I should say not. Mr. Evans
is about the only one who used to write these
blotters at that time. ( Q.) Do I understand that
your original entry is this blotter and from this
81 the assessment roll is made up~ (A.) The assessment values are copied from this. ( Q.) This is the
only record you have~ (A.) We copy from cards
also. This has been printed by plat this part of
it. This part is written by the man signing here.
W. \T. Evans is the one that wrote that up. (Q.)
Now this R. E.-that is your designation for real
estate, is that right~ (A.) Yes sir. (Q.) That is
your general tax~ (A.) Yes. ( Q.) In other words,
whe~ you tax real property like my real property
that is the way you designate it as R. E.~ (A.)
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Well, no. In Bingham because of the town and
miscellaneous assessments brought in there we
don't always have a thorough description metes
and bounds description. That is why we designate it R. E.-that is about the only place we do.
(Q.) But I mean R. E. is the real estate-that
is your general assessment. (A.) Yes.
Witness excused.
William J. Pappas was called as witness on
behalf of the plaintiff, and thereupon it was stipulated by and between counsel that Mr. Pappas's
testimony was corroborative of what Mr. Aggelos
has testified to. 1\ir. Pappas further testified as
follows:
I occupied the property which Aggelos occupies now from September, 1918, to sometime in
October or November, 1919. That Mr. Sevas
and Mr. Corrobos occupied the property before
that. We sold this property to Mr. Aggelos in
1918, for $1500, we went to attorney Cole at Bingham Canyon, we did not give him any paper but
we claim we give him the property.
James Corrobos was called as witness on
behalf of the plaintiff and testified as follows :
1\t[y name is James Corrobos. I live in Bingham Canyon, Utah. I am a citizen of the United
States and I am acquainted with Anest. Aggelos.
I know where the property is located. It is below
to,vn and I bought this property in 1915 from
Savas brothers. I came into possession of the
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property in 1915, at that time there was a fence
and a barn and 've built a little slaughter house,
about 22 to 30 or 15 to 20, something like that,
I don ~t ren1e1nber. There was three corner fence
around on the north side we will call it, and we
had a fence around the creek and one on the south
side but there was no fence on the east side because it was against the mountain and the mountain is just as steep as it can be.
CROSS EXAMINATION BY MR. RICH:
I was there in 1915 and stayed until 1919, and
during that time there never was a fence towards
the hill.
Tom Savas was called as a witness on behalf
of the plaintiff and testified as follows:
l\Iy name is Tom Savas. I reside in Salt
Lake City, Utah, and I used to live at Bingham
Canyon. I lived at Bingham Canyon from 1910
and I left Bingham in 1932 but I have been going
back and forth as I have property up in Bingham.
I know the property upon which Anest Aggelos is
living. In 1910 or 1911, I bought the barn from
the smelter, then another shack, then I built more
and made big improvements there. In 1915 I
became partners with Mr. Corrobos and we put
up a slaughter house. I know Mr. Aggelos lived
on this property from 1919 to this date.
MR. RICH: No cross examination.
It was stipulated by and between counsel that
Mr. Ensign would testify that the description of
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this property is on the Clays Placer and that the
property referred to in Exhibit F is on Clays
Placer.
103
Mr. Rich offered Exhibit 1, 2, 3, 4, 5 and 8.
Thereupon the Zella Mining Company offered
Exhibit 6 and rested.
(Title of Court and Cause)
STIPULATIONS
(Appearing on pages 190, 191, 192 and 193,
relating to the settling of Bill of Exceptions
omitted.)
ORDER
193

The foregoing draft of the Bill of Exceptions
in the within entitled cause having been prepared
and served by the plaintiff within the time allowed
by law, and the order of this Court, and it appearing to the Court, and the Court finds, that said
· Bill of Exceptions is full, true and correct, and
is a full, true and correct record of the proceedings
in said cause, and contains all of the evidence
both oral and documentary, offered and received
at the trial of said cause, including all of the
exhibits offered and received in evidence, all ohjections made and the rulings of the Court thereon
and exceptions taken thereto, and it further appearing to the Court that the plaintiff and the
defendants in this cause above named have entered· into the foregoing stipulation in writing
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194 providing therein that an order n1ay be made and
entered by the Court, without further or any notice to either of said parties, approving, allowing
and settling the foregoing draft of the Bill of
Exceptions as the Bill of Exceptions in said cause.
NO'V THEREFORE, it is hereby ordered
that the foregoing draft of the Bill of Exceptions
be, and the san1e is hereby approved, allowed and
settled as the Bill of Exceptions in said cause.
Dated this 23rd day of December, 1939.
CLARENCE E. BAKER,
Judge.
Attest:
William J. Korth, Clerk.
By C. L. Countryman.
(Title of Court and Cause)
ASSIGN~1:ENTS

OF ERROR

Comes no"\v the above plaintiff and appellant,
and makes and files the following Assignments of
Error upon which said appellant will rely for
reversal of the Judgment or Decree in said cause
and from which said appeal is taken:
1. The Court erred in making and entering
its Finding of Fact No. V, as follows, to-wit:
"That said defendant Zelia Mining
Company, a corporation, is the owner and
holder in fee simple of an undivided threefourths interest, and the defendant S.
Hays Company, a corporation, is the holder
and o'vner in fee simple of an undivided
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one-fourth interest in and to the Clays
Placer Mining Claim, Lot No. 118, situate
in West Mountain Mining District, Salt
Lake County, State of Utah, and the
whole thereof, including the surface and
sub-surface rights thereto, and said defendants Zelia Mining Company, a corporation, and S. Hays Company, a corporation, are entitled to the possession of said
lands and premises and the whole thereof
in said respective proportions, and that the
said plaintiff Anest Aggelos has no right,
title, or interest or estate whatsover therein or thereto.''
For the reason that there was not sufficient
competent evidence or any evidence to support or
sustain said finding, but on the contrary the evidence and the record shows that the plaintiff
0ccupied, improved and possessed the surface
lands and premises described in the complaint
openly, notoriously, continuously and adversely to
the answering defendants for more than seven
(7) years, to-wit: For seventeen (17) years next
preceeding the con1mencement of this action, and
that he the plaintiff and his predecessors in interest for a greater length of time than seventeen
(17) years and for more than seven (7) years
next preceding the com1nencement of this action,
paid all the taxes lawfully assessed against said
premises. And for the further reason that the
Court did not entertain or consider the fact that
the title of plaintiff to Raid premises is sPparate
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fro1n and independent of the title of said answering defendants; that they are two ( 2) independent
titles, the title to the ores and minerals within
the Clays Placer Mining Claim and the title to the
surface thereof for occupancy and other uses and
purposes distinct from and other than the mineral
rights; and that the latter title is not subservient
to the former title but each title is distinct, separate and independent of each other. (Tr. p. 6102.)
2. The Court erred in making and entering
that part of its Finding of Fact No. VI, which is as
follo,vs:
"But that said occupancy by plaintiff
of said portion of the lands and premises
with reference to which this action is
brought by plaintiff was without title or
claim of title by plaintiff, and that said
occupancy by plaintiff during said period
of time, and the 'vhole thereof, was without any title or claim of .title, and that
plaintiff never at any time or at all, and
particularly during the period of seven
years prior to the commencement of this
action paid any taxes whatsover lawfully
levied and assessed upon the lands and
premises described in paragraph IV, to
which plaintiff is seeking to quiet title by
this action. ''
For the reason that there was not sufficient competent evidence or any evidence to support or
warrant said finding, and that there was not com-
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petent evidence or any evidence at all to the effect
that,
"plaintiff never at any time or at all, and
particularly during the period of seven
years prior to the commencement of this
action paid any taxes whatsoever lawfully
levied and assessed upon the lands and
premises described in paragraph IV.''
The undisputed evidence introduced and received and the records of the County Treasurer
and County Assessor, as received in evidence, for
the years 1927 to 1938 inclusive, are as follows :
Roll15, Page 117, Line 16, Year 1927.
N arne Assessed, An est Aggelos
Address Box 693
Bingham ''Improvements on Clays Placer and value
of ctiy and town lots $600. '' '' In1prov..¥;
ments $300; total value of all property
assessed, $900.'' ( Tr. p. 61.)
Roll19, Page 11, Line 23, Year 1928.
''City and town lots, $600; under improvements, $300; personal property, $50; total
value of all property assessed, $950." (Tr.
p. 62.)
Roll19, Page 1, Line 23, Year 1929.
''Value of city and town lots, $600; under
improvements, $300; personal property,
$50; total value of all property assessed,
$950." (Tr. p. 63.)
Roll19, Page 12, Line 23, Year 1930.
''City and town lots, $600; improve1nents,
$300; personal property, $50; total property assessed, $950. '' ( Tr. p. 64.)
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Roll19, Page 1, Line 23, Year 1931.
''Real estate and in1provements on Clays
Placer, Copperton, Bingham Canyon, belo'v to,Yn under value of city and town
lots, $600; improvements, $300; personal
property, $50; total value of all property
assessed, $950." (Tr. p. 66.)
Roll19, Page 2, Line 23, Year 1932.
''All value of city and to,vn lots, $600;
under improvements, $300; household furnishings, $50; total value of all property
assessed, $950.'' ( Tr. p. 66.)
Roll19, Page 2, Lines 23 and 24, Year 1933.
"Under value of city and town lots, $480;
improvements, $300; household furnishings, $50; total value of all property
assessed, $850.'' ( Tr. p. 67.)
Roll 19, Page 2, Line 23, Year 1934.
",. . alue of city and town -lots, $430; improvements, $300; household furnishings,
$50; total value of all property assessed,
$780." ( Tr. p. 67.)
Roll19, Page 2, Line 23 and 24, Year 1935.
alue of city and town lots, $430; improvements, $300; household furnishings,
$50; total value of all property assessed
is $780." (Tr. p. 68.)

'' 'T

Roll19, Page 2, Line 23, Year 1936.
''Value of city and town lots, $430;
improvements, $270; household furnishings, $50; total value of all property assessed, $750." (Tr. p. 69.)
Roll19, Page 2, Line 23, and 24, Year 1937.
''Value of city and town lots, $430; improvements, $270; household furnishings,
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$50; total value of all property assessed,
$750." (Tr. p. 69.)
3. That the Court erred in making and entering its Finding of Fact No. VII, as follows, to-wit:
''That for many years prior to the commencement of this action, and particularly
during the years 1929, 1930, 1931, 1932,
1933, 1934, 1935 and 1936, said defendants
Zella :hfining Company and S. Hays Company and its predecessors in interest, paid
taxes levied and assessed in their respective names for their proportionate interests in and to the following described land
and premises under the description 'real
estate', to-wit: 'Clays Placer lVIining
Claim, Lot No. 118,' which said assessments "\vere made by the State Tax Coinmission during the years succeeding its
creation and by the State Board of Equalization during the period of time prior
thereto, and which said taxes so paid by
defendants Zella Mining Company, a corporation, and S. Hays Company, a corporation, and its predecessors in interest,
were la-\vfully levied and assessed and
covered the lands and pre1nises to 'vhich
plaintiff seeks to quite title as heretofore
set forth herein, and the whole thereof.''
For the reason that there was not sufficient
con1petent evidence or evidence at all to support
or warrant said finding, and that there "\vas not
sufficient competent evidence to the effect that
the defendant Zella 1\Iining Co1npany and S. Hays
Company and its predecessors in interest paid
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under the desrription ''real estate,'' taxes for the
years 1929, 1930, 1931, 1932, 1933, 1934, 1935 and
1936, but on the contrary the evidence shows that
the defendants 'vere assessed and paid taxes only
on the Inining claims, 'vhich n1ining claims were
assessed at the rate of $5.00 per acre; (Tr. p. 103,
105; Exhibits 1 and 6) and that the plaintiff was
assessed $600.00 on the real estate and $300.00
on improvements and that plaintiff paid the taxes
as so assessed. ( Abs. p. 60-70 and 78, 79 and 80.)

-±. The Court erred in making and entering
its Finding of Fact No. IX, as follows, to-wit:
"That the possession and occupancy by
plaintiff of a portion of the surface of said
Clays Placer ~fining Claim, Lot No. 118
as aforesaid, has not been hostile or adverse to said defendants, but on the other
hand has been in subordination to the legal
title of said answering defendants.''
For the reason that there is no evidence to sustain
or support said finding and the same is wholly
contrary to the evidence. (Tr. Pg. 6-25, 27 and
28.
5. The Court erred in failing to find in its
Findings of Fact that,
''The plaintiff for more than seven
years last past, to-wit, for more than 17
years, has been in the actual, open, notorious, adverse and continuous possession and
occupancy of the lands and premises described in the complaint and every part
thereof, and has paid all of the taxes law-
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fully levied thereon during all of the said
time, and that during all of the said times
the said premises were enclosed by a good
substantial fence and that said plaintiff
has improved the premises by erecting
thereon a dwelling house, garage and other
out buildings,''
as it is shown by the evidence. (Tr. pg. 6-100
and Exhibits A, B, C, D, E and F.)
6. That the Court erred in failing or refusing to hold and conclude in its conclusions of law
herein, pursuant ·to the uncontradicted and conclusive weight of the evidence that the plaintiff
has held and possessed that portion of the Clays
Placer lands and premises described in said coinplaint adversely to the title of the answering defendants for more than seven years prior to the
commencement of this action, to-wit: seventeen
years thereof, and that said plaintiff has paid any
and all taxes legally assessed or levied against the
surface of the lands and premises described in
said plaintiff's complaint.
7. That the Court erred in failing or refusing to hold and conclude in its conclusions of law
herein, that pursuant to the uncontradicted and
conclusive weight of the evidence the plaintiff is
entitled to a decree quieting title in plaintiff and
against the claims and demands of the answering
defendants covering that portion of the Clays
Placer surface lands and premises described in
the complaint.
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8. That the Court erred in n1aking and entering judgment herein in favor of the answering
defendants and against the plaintiff for the follo"'ing reasons: That said judg1nent is contrary
to the la'Y and contrary to the evidence introduced
at the trial ; that there is no evidence in the
record or facts properly found by the Court upon
the evidence introduced upon which said judgment can be predicated or by which it can be supported.
N. J. COTR0-1fANES
Attorney for Plaintiff
and Appellant
Received copy of the foregoing Assignments
of Error this 9th day of February, 1940.
BADGER, RICH & RICH
By BADGER, RICH & RICH
Attorneys for 8. Hays
Company, Et al.
CYRUS G. GATRELL
Attorney for Zella
Mining Company
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